
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Petition

o f

Victor Mayer & Sons Caterers, Inc.

Victor,  Samue1 & David Mayer,  Indiv.  & as Off icers

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28 &.29 of the Tax Law

for  the  Per iod  9 /7 /7O-2 /28 /75 .

Sworn to before me this

3rd  day  o f  0c tober ,  1980.

AFFIDAVIT OF I'IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Determinat ion by urai l

upon Victor Mayer & Sons Caterers, Inc.,  Victor,  Samuel & David Mayer,  Indiv.  &

as Off icers, the pet i t ioner in the within proceeding, by enclosing a true copy

thereof in a securely sealed postpaid wrapper addressed as fol lows:

Victor Mayer & Sons Caterers, Inc.
Victor,  Samuel & David Mayer,  Indiv.  & as Off icers
1255 llew1ett Plaza
Hewlett, NY 11557

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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iretn or NEt,l YoRK
STATE TAX COHMISSION

In the Matter of the Petition

o f

V ic to r  Mayer  &  Sons Caterers ,  Inc .

Victor,  Samue1 & David Mayer,  Indiv.  & as Off icers

for Redetermi.nat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 &,29 of the Tax Law

for  the  Per iod  9 /L /70-2 /28 /75 .

AFFIDAVIT OF UAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of agen and that on the

3rd day of October,  1980, he served the within not ice of Determinat ion by mai l

upon Burton Feldrnan the representative of the petitioner io the witbin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Burton Feldman
Weiss & Feldman
11 w.  42nd St .
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before ure this

3rd  day  o f  October ,  1980.
(-..-t-



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  L9B0

Victor Mayer & Sons Caterers, Inc.
Victor,  Samuel & David Mayer,  Indiv.  & as Off icers
1255 Hewlett Plaza
Hewlett ,  NY 11557

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & L243 of the Tax Lawr aoy proceeding io court to
review an adverse decision by the State Tax Commissj.on can only be instituted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMT'IISSION

Peti t ioner '  s Representat ive
Burton Feldman
Weiss & Feldman
11.  W.  42nd St .
New York, NY 10036
Taxing Bureau' s Representative
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SEATE OE' }Etg YOXK

9,1sffi mt( @t3{tsglcN

Xn tho l&tte!. of the ApplicaLicr

of

VICTUR lSUm, ard SCNS CAmm6, II(C.
UICIOR' l,nS:ER, SAD{IEL I{A}'ER ard DA\@ !A:CER,,

frdivl.&nUy ard as dflss

fc &trigiorr of a Dabrrulnatlcr q fc refurd
of SaLes arrl Use nr:€ urd€r Articlos 28 arrl
29 of, t&e $aer law fc ttte Fclod Segtenber l,
f970 Uuough ruUuary 28, 197F.

TEIEG!{ITWTrcN

AppUcants' vlc@ llayeri ard gons @teners, Inc., togetlttr dtn Wc@

tih1rcr, Sanrel llalc ant hvid lb1rcr, lrdtvi&rally ard as offLse, t255 Uqrhtt,

PL&zar ltrgttrl.ett, bbrd Yqrk LL557f filgil an applJcatJon f,q nadci.ar od a deffirt-

nation q fq rdurd of sal.g end, uea ta:les urdor Articlas 28 ard 29 6, tb6

Til( Lavr fc the period See,ffienr I, I9?0 tfrcnrgh nrbuaty Zg, l9?5 (nLIc lO.

16263).

A fcan,l tparlry rms leld tefce fthmrit L. .b[urgsr, Hcarlng df,lau:, at

ttp offices of ttre state b( Snrn{qcl.qt, ttnc lsrld Dradc esrts, I{bn.htskr ,
:

t{enr Yck, on Deociber 7, L977 at 2r{5 p.M. Appll€T appoarg by hrrtar

Fel&an, caa ed by l|rnay A. tdeiso, cpA. cre argrt dxriefgr amcarca uy

Peter Gotty, Eaq, (ltlocarrler t&i-sa, Esq., of ernsel).

ISSIE

veutlter tlre grosa mrrt of qrat$ltl€s *dcfi we drargeA b clrrffia

.'of a sat€lts ard eaprra&ly btlld b th€n ore s&Ject, to sd€s tanl, rda .

tlu satss brrls qrer t$e gratrriLiee to anpl.oyeos affs OArcUng flt €et oG
tfrixge benefitsn
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HXIUn|GS S', gngr

I. ABpltcnrrt Victc !{ayc ant Sons Cat€r€rs, IrE. (tlfo "octrlqtlcni) ' ,:'
tinely filsr sal€s arrl uee tar retenrrs fon tJe period Segteiibe 1, 19JO

tfrlrqryfr fEbruary 28, Lg75, pald the saJcc and use to€s rlsln to be dt$ qr

2. er &rly 24, Ln5, the Sales bc hred issuedl a lbEloe of Dstsrd.rr

ttsl ard Dcnant fc Palnert of Sales ard Uee Tarcs Eu€ qnlnst Vi.effi lthyu

ard Sons Caterere, Inc.l ard agalnrt Vj.ctor lb1rer, Surrel I,IaJtq ern Uvta

Mrlzer, irdividualty arrl as offlggr aceesebg tlsr fc galee errt un taru

dne frrcnr the ryatton Said lfctte ras Cc .$251225.08, plus ferrafty atl 
'* '

irlts€st of $91720.54, fc a total &p of 93419{5.62. By a lbtia d AssoggtB

hlttew dat€d Aryust 27, Ln6, the srurnt assesd bras adjusd, to $251175.35.

3. fy eoceorrteil uritten @na€ntsr t*n period of tirnf,tattgrr fc ddrq

asses$srt of eales ard trEe tarcs for the pctod begfnnfng Srytma l, 19'70 " '

vras €!ftendd to Ecerdbc 20, 19?5.

4. .Itte csForatirn qerated as a l€stru caterer fc *ctr firrrtiqrs: aa

rddirgs, parti€€tr bar rnf@rnlrs, etc. l$re caterLng ms dsre in l@s, ln'te}i -.

ard tcqplep, both withln Ngnd York gtate. A sEIL mtrrt of cnter-

irry rms dffie in ho'teLs on a rcsale basls $fic€ applicarrt poronnaa qrly the

food.

5. Ste offlcers of the ocpuation srcre ag follolrsl VicU !hyw,

presid€!$; Samrsl !h:er, vlce-Fflfesj.dentl a$ Dsvtd !h1er, 
'seoretarlz. :

6. In tost of its cateriry qdrtrtrEs, tln orawattor aeparafrely s'tatd'

tha ctrange to tte ctrstsrrcoc for titrs c arabrlties sr tha lnvoloes. I,ittrere tte

gratriqt c tlSn charF was rff, sepuately stated, applicant ollected sal"es

ta>t on the entjre catertrq 
1nrge. 

Wtee ttre ttpe c gratrrtty dunp mg

separately stated, the orjcation dLd rrt clrarge setea tax, tnr dld it jJrlld€

tiat, annrnt ln tts reponted tacabfe s&lsg. 
^;
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7 . 8re SaLee Ibr &rmrt s alditu us6il t}r6 tlre nsrthg srfjJry t0ay 31t

1973 as a tcst peoci.cd. PEtroIt reoordc stnund that ttn oqcatJor golXeotecl

the slm of $361686.96 frun its arsUens ae gratultles. ffps paf.d to €rrE)Ioyees

retre reoorded. as 9281145.30. ftre orycraHon oqrtd Ll peolcrn of tfF

grabritias clrarged as erpensos atEilertable to hardurry "frlrqe beneflts" fc

tJe errylope. Tbose vue de&rcted fror the gross gabrttice @ll.cffi. Elldr

'call"eit nfrirrye b€nefLts'r fuElrdd ttre qpJoWr's sbrre of pqrmrts fc 
.., 

:

Fderal seial scrrity (FfC$, unrylqrmrt' intlrrsre (NUSttrl, Fedsa1 turyloyrsrt
' .

(nfi)r ocrnpensat-isl instrarne, Iiability inerarne arr:l d{eahl}ity lnnrare.

M tie test period lqarch, fprif ard lrlay of L973, alpricant'e reoosdg elurr

that tips cfnrrged to <rrstsws E$Euntd to $361685.96, hrt tipe FJ.dl to q>logs, 
r

plua the- etp*s" attrihrteil to hanllfuig ttt6 dps, anrn@ b'$381381.12...'

8. l&re mryeatfcrrid rn't, retaln my of tfre gafrrittec It ellpatd

frm custcners. Appl,lcant tlld apply part of the qLryes' gfatrrltlei to'Itr

Gm e:rpenses, Euch as tle anployerts share of FICA, FIII, NylSUI, qupen8ati.ont

trab{r{ty ard d.isab'iffty innrane. ,

- 9. In a letter ssrt bry tbe Chi€tr d Instruc{ions ad Ints1retattons
:

tlrlt of the rqe'd vck State Depary of nasattgr anf FJnars dlat€il mmi* i7,

Lg7O, the arccrurtants fc tJre cor.porafJm wre lnfc.lred that:

"t[pe arrl grahrttlse of alry nature tttd.clh arE e]pqn ' ,..
as a separate i6n ard describecl ae anc*r sr ttp .r.
bill gtrtur b ttrs qretm ara rpt a&Jec€ b
sal€s ta:( pnordd€d no pafr, of tfu crhrge le rataLnd ,,,
by tte

10. fhe oorpcatJ"or rellnd on tlre lrrtelf€tatLcrs lt pheeCl 6t the ' ' !'

Jlfrurrnatlon relald to it bV its aertfffqd trrrbfi]c amrntaat, ard, lt rq'ct€a

anf paid sales tarcs aootd,ingly.

11. Itte books ard reds of applicant rure dequate arrl amt'ate.

,  
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@g,;u$Iots oE'LR[{

A. Ihat 20 NICRR 527.8(1), tihich tas €ff6ei\te Eeptenbg L, Lg76,

govides as f,ollows3

(1) Gaterities al:!4_lselryige plrarqm. Arry cttafgc' !ds"
toa  f iun t l rpsabt r f  -  

'

fod or drhk unless:

(i) the ctrarge ls separately stateil qr the blA[
or l-nloloe given to tJF cuetqw; ard

(ii) ttre charge ie apeclfically deelgnuted as a
gratarity; ard

(iii) aI[ $sh nsrieg reelrrcd are traid qrer ln
tstal to erplolees.

Ibteverr uilfer t}re fnterprdatjsr of eectltrr lt01(d) of tho mor ltyt

pric to tle gqnrl.gatim of 20 l[rcnn, 5n.8(1) , ths gaAltfg rse ded

g€ryt fi€rn sal€s taxs !f ttrey tee sepillately billd anl lJ rc part of tJn

graUrtties roas retained by t}te catffetr. nooadirglyr ttn m.srt of tl€ gratrrtttes

aegprately htll.eit to the crl.sffirss of Vlctc !{a1e ant Sqrs Catarers, Inc. !d

rpt e$ject, to eaLes tar( to the eertent, that nlch gratrrltles ys:e trsrcd qrc

to €mployees. lltlat pcEisr of tlre gratrrttles dlrrwtd try tlE catsrer b over

tts etryloysr'e eoqrurses attrlhrtable to tlpe ls put of tls gross frte pald

by th€ (trs&e, arrl shorld be a$jeet to sales tar<.

B. Ihat t}re Ardtt Divislsr is directed b rdeffidrn frco ttp fact! ln

the fi]e, tln arount, of eales totes due fc tha pertod geeteftar I, 19?0 
:

ttuqryn Febuary 28, L9?5, tn aocordarc with @rclrretcr of Xarv "A".

C. Ihat ttrc appllcatJcr of Vlettr !,Ia1er arrl Sons Catctrers, IrE. ard

Vtctor lrb1e, Sanrel !{ayc anl Hvtd ltiayer, trrlivldrnlly ard as offioers, Le

grantct to t*re extent that ttp penalty ard intenrest, 
ry 

the nfnimm ary - ,,,^

mivdl t&at the Ardtt Dtvtsi.qr le &irected to ndify tjre lbti,oe of Eetedintj.qt
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:

arrl Dffiard for nayuent, of Safes ard Uee laxet D3e datd .Itrly 251. llZS fn

adars w{tl t}E lbti€ of AsssrEnt rrd,ew datd Agust n, Ln6, ard in
'  : . '  ,  ,

asaosdanal wlth Corrchrsl,ur of Lail nBqi ard t$at, €o@ryt' lo 
p 

€Sed' tln 
, .

aBpttcatJor le ln aIL otts resgncts dgnl€d.

DAIIED: Albany, lF$r York

OcT 0 3 f980
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

V ic to r  Mayer  &  Sons Caterers ,  Inc .

Victor,  Samuel & David Mayer,  Indiv.  & as Off icers

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  9 l I /7A-2 /28 /75 .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Determinat ion by mai l

upon Burton Feldman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Burton Feldman
Weiss & Feldman
475 E'ifth Avenue
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posL off ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

9th day of January, 1981.



'n$l ,f. SOU,,ffi[fO
n[FrcMR

(s18) 457-L72s
feI{FS H. 3ULf,.Y ,IR.' EKESIIEGfT

5HU{A$ H. LSgt
TRNNCT$ R. I{OED{TG

JuuaqEr 9, 19gl

l*tr. Hrrtrt fbttbarr
t&fus ard fU.dnm
475 niftjl Arter$e
liHr brk, liY 10017

&: l6mr u l"erm&hal CaterFgrE, Inc.
Vi'cbr t'tsl,w Ca@lg, Irc.

f,bar lt. FeL& n:

Sncloe€d i.s a qry of dstEmi$atton dated Octpber 3' 1980 frr ttLcbr
!{a}Er Cateffi, Ilrc.

the reasr fou djd rnt, remtrm tlp dectslgr ts that lt, me el,Led to tlp
aderess l:i.ekl Ln the flJ.e, naueJ.y tl td*6t 42nd gtreet, lHr Yoe*, lhr yoElc
10036. emrdl.rqfy, t}re current, ed.{rws for llur fi^lm has bean rcmrdaal frr
lhmm atd Levmthal Cateretrsr ItrE.

pLeaffi dltilrc as to !fic$ a lsartrq my ba gchserlnd four t{omr md
f.smnfihal Caterere, Xrlg.

very tnrly ycnrs,

Kathy PfaffenbEdr
Calnnds Clsrk

cc: Narmsn ! Ie\relrtha.l Cateffis, Lnc.


